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THE PRACTICE OF ASYLUM IN LEGATIONS AND 
CONSULATES OF THE UNITED STATES » 

The practice of extending protection, or " asylum," within the 
walls of legations and consulates to refugees and unfortunates, rests 
upon no very satisfactory legal basis, but rather upon considerations 
of humanity. Though from time to time certain recognized doctrines 
of international law and certain doctrines of somewhat more doubt- 
ful recognition have been asserted in justification, it will be found 
that the so-called " right of asylum " is no right at all, but only a 
privilege granted or claimed where its use seems necessary by reason 
of an unstable condition of society. 

In those countries in which the government is stable and enduring 
and the local law dominant, the privilege is seldom called in question, 
but has fallen into " innocuous desuetude," simply because there has 
been no necessity for its exercise, until to-day it is doubtful if in one 
of the greater nations of the world its existence would be either 
claimed or conceded. However, in those states comprehended under 
the term " Spanish- American countries," the conditions favoring its 
use have so frequently occurred that it has continually been the sub- 
ject of diplomatic correspondence. There has seemed something in- 
herent in the Spanish character demanding the interposition of a 
neutral restraining hand at certain recurrent crises in the political 
lives of those countries. Thus it is that almost every instance of the 
attempted exercise of the privilege by an American minister has 
occurred in one of the so-called republics of Central and South 
America.^ Accounts of at least forty-three instances ^ upon the West- 

1 The writer has previously published portions of this article in the Harvard 
Law Revieiv. These are reprinted by the courtesy of that publication. 

2 The discussion is confined to cases arising in Central and South American 
countries. There are but few other instances in our diplomatic reports. 

s (1) 1851, Chili. (2) 1853, Peru. (3) 1854, Peru. (4) 1855, Nicaragua. 
(5) 1859, Chill. (6) 1865, Hayti. (7) 1865, Peru. (8) 1867, Peru. (9) 1868, 
Paraguay. (10) 1868, Hayti. (11) 1869, Hayti. (12) 1870, Guatemala. (13) 
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em Hemisphere wherein the question of asylum has been opened 
appear in our Foreign Relations Eeports: 17 in Hayti, 5 in 
Bolivia, 4 each in Chili and Peru, 3 in Ecuador, 2 each in Guate- 
mala, Nicaragua, and Paraguay, and 1 each in Colombia, Mexico, 
Salvador, and Santo Domingo, the earliest of these cases being that 
in Chili in 1851, and latest in Hayti in 1905.* Of all these, the 
more important instances have been that involving the romantic and 
spectacular career of Greneral Boisrond Canal, in Hayti, in 18Y5, 
wherein the use of asylum was deprecated and disavowed as far as 
seemed consistent with the dignity of our flag, and that extended 
use to which the privilege was put by Minister Egan, in Chili, in 
1891, in which, so far as may be gleaned from official correspondence, 
the position of our representative was supported by his government. 
It may be most profitable to take up these matters in chronological 
order, to see if our government has throughout maintained a con- 
sistent attitude, and afterwards to discuss the foundations of the 
various claims and the principles involved. 

HISTORICAL SUMMARY 

Prior to the date with which this summary begins, several detached 
instances of the exercise of the right of asylum in Central and South 
America are to be found, and, in the instructions of Mr. Living- 
ston, Mr. Calhoun, Mr. Buchanan, and Mr. Clayton, secretaries of 
state, the general tenor prevails that the privileges are " more lib- 
erally construed in the Mohammedan states and in South America 
than in the leading European states, but they should be in all oases 

1871, Salvador. (14) 1872, Hayti. (15) 1873, Hayti. (16) 1875, Bolivia, Jan. 
19. (17) 1875, Bolivia, Feb. 20. (18) 1875, Bolivia, Marcli 20. (19) 1875, 
Hayti, May 1. (20) 1875, Bolivia, Oct. 5. (21) 1877, Mexico. (22) 1878, 
Hayti. (23) 1879, Hayti. (24) 1885, Colombia, Feb. 23. (25) 1885, Hayti, 
Nov. 7. (26) 1888, Hayti. (27) 1890, Hayti. (28) 1890, Guatemala. (29) 
1891, Chili. (30) 1892, Hayti. (31) 1893, Nicaragua. (32) 1893, Chili, 
April 10. (33) 1895, Ecuador. (34) 1896, Hayti, Feb. 3. (35) 1896, Ecuador, 
March 12. (36) 1898, Bolivia. (37) 1899, Ecuador. (38) 1899, Hayti, Aug. 2. 
(39) 1899, Hayti, July 17. (40) 1899, Hayti, Aug. 14. (41) 1904, Santo 
Domingo, Feb. 1. (42) 1904, Paraguay, Aug. 11. (43) 1905, Hayti. 

4 At the time of the writing of this article the last two current volumes of 
the Foreign Relations Reports are not yet made public. 
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guarded." Mr. Calhoun once states, " They must be indulgently 
construed." 

1. In 1851, Mr. Webster took a position considerably different 
from that of his predecessors, stating that although acquiescence by 
the government of Chili on former occasions might preclude that gov- 
ernment from objecting to the continued granting of such hospitality; 
yet, " if it makes objection * * * our minister should advise the 
particular political refugees that shelter can no longer be afforded." 
2. In 1853, Mr. Marcy, secretary of state, denied the right of consuls 
to " afford protection to those who have rendered themselves ob- 
noxious to the authority of the government under which they dwell." 
And he refused to see any insult to our flag in the arrest of the 
refugees within the consulate. " The flag had been unwarrantably 
used." (Peru.) 3. In 1854, on a demand that all refugees should 
leave the republic, our minister to Peru insisted that foreign legations 
were " entirely exterritorial," and that the right in question had been 
officially recognized and constantly respected by all the governments, 
since the independence of Peru, within its borders. 4. In 1855, 
Mr. Marcy repeated his instructions of 1853 almost verbatim in a 
case arising in an American consulate in Nicaragua. 5. In 1859, 
the United States consul in Valparaiso, Chili, undertook to protect 
certain political refugees. His house was attacked by soldiers, the 
refugees taken, and his " exequatur " recalled. Secretary Cass in- 
structed our minister resident, " The existence of a usage of asylum 
such as you mention would go far to induce this government to re- 
quire the restoration of Mr. Trevitt's exequatur." It seems, however, 
that the exequatur was not restored. The violence of the entrance 
effected seems to have been uppermost in Mr. Cass's mind. 6. In 
1865, our minister to Hayti was instructed that consuls have no 
right to harbor political refugees, and there could be no cause of 
complaint if refugees so harbored were to be taken from the consular 
abode. Y. In 1865, in Peru, occurred one of the most notable cases. 
In May, General Canseco took refuge in the American legation, where 
our minister refused to surrender him, a position taken in common 
with the other ministers resident. He soon after escaped, and was 
instrumental in the overthrow of the existing government when mem- 
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bers of the defeated party in turn sought refuge. Mr. Hovey, a new 
minister, had by this time (December 20) succeeded Mr. Robinson, 
and refused to grant asylum, stating in contradiction to the French, 
minister, who said : " Its benefits amply compensate for a fault 
inspired by the sentiment of humanity," that " The houses of foreign 
ministers have become little less than the abode of criminals who 
flee from the vengeance of the law. * * * The practice leads to 
very evil consequences." His position was expressly sanctioned at 
Washington. 8. In 1867, in a conference of the various ministers to 
Peru, Mr. Hovey endeavored to have Peru recognized as a " Christian 
nation," " the law of nations as relating to the question of asylum 
to be the same as practiced in the United States, and the Christian 
nations of Europe." He was strenuous in his endeavor to abolish 
the right, but the other ministers were united against him. But the 
Peruvian government finally declared that it " renounced its right 
of her legations in other South American states to the said privileges, 
and denies the same to the legations of such states in Peru." This 
seems to have effectually cleared the atmosphere in this country, for 
there is no subsequent record of Peru upon the books of the United 
States. 

9. In 1868, Washburn, minister to Paraguay, gave shelter to a 
number of political refugees, including two American citizens. A 
list of them having been furnished to the government, they were 
demanded, and the Americans seized as they were accompanying 
Mr. Washburn out of the country. They were subsequently released 
upon demand of Admiral Davis, backed up by an American man-of- 
war. No complaint was made by Secretary Seward as to the refusal 
of the Paraguayan government to permit the continuance of the 
practice, but in his note of January 14th he said : " Tour intention 
to aiford asylum in the legation to those who may resort to it, save 
notorious criminals, as far as it can be done without compromising 
your neutral character, is approved." 10. At about the same time, 
May, 1868, Mr. Seward was instructing Mr. HoUister, minister to 
Hayti : " We are prepared to accept your opinion that it is no longer 
expedient to practice the right of asylum in the Haytien republic. 
Nevertheless, we should not be willing to relinquish the right abruptly 
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* * * nor anj sooner, nor in any greater degree, than it is re- 
nounced by the legations of the other important neutral powers 

* * * the exercise of the right should be attended with delicacy 
and no display of arrogance." 11. In the following year, Mr. Sec- 
retary Fish, who gave our policy a strong impetus in its present direc- 
tion, began to take a more radical position. He says to Mr. Bassett 
at Hayti : " While you are not required to expel * * * you will 
give them to understand that your government cannot assume any 
responsibility for them, and especially cannot sanction any resistance 
by you to their arrest by the authorities for the time being." 12. In 
1870, Mr. Hudson, minister to Guatamela, refused to give refuge to 
one Granadas, at that time eluding arrest for rebellion, but upon the 
overthrow of the government and the rise of Granadas, he extended 
the protection of the legation to all parties; whereupon the United 
States government gave answer : " Your efforts to protect life and 
property meet with the approval of this department." 13. In 1871, 
Duenas, the deposed president of Salvador, took refuge at the Ameri- 
can legation, whence he was later surrendered upon the guarantee 
that his life would be spared, and with his own assent. Mr. Fish 
regarded the assent as a necessary element in the case, apparently thus 
claiming the right to retain the refugee. He subsequently called 
upon the government to respect its promise of immunity. 14. In 
1872, American consuls in Hayti protected refugees without com- 
ment from the government, under a " wise discretion and avoidance 
of misunderstandings." 15. In 1873, Mr. Fish regarded the inva- 
sion of the consular office at St. Marc an international discourtesy 
requiring an emphatic protest and a demand for decided redress, but 
did not make any claim on account of the fugitives arrested. 

The year 1875 was prolific of trouble for our ministers in Bolivia 
and Hayti, in both of which countries mushroom revolutions and 
counter-revolutions sprung up. In Bolivia four different instances 
arose (cases 16, 17, 18, 20), while in Hayti our legation was in a 
state of siege from May 1 to October 5 over the case of General Bois- 
rond Canal, the " piece de resistance," under this head, of American 
diplomacy. 16. Minister Keynolds, at La Paz, on January 19, con- 
gratulated himself that " no harm has come to any one that asked 
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asylum in this legation." IT. On February 20, he refused asylum 
to those " connected with the late mutiny, knowing well its character, 
wherein many murders were permitted in cold blood," but allowed 
two political refugees to remain who filed statements that they had 
not been in arms. He also assured the Bolivian government that 
" under no circumstances could I permit an unfriendly or hostile act 
toward the constitutional government of Bolivia by any one under 
the protection of the flag." 18. Upon March 20, he refused asylum 
to further insurgents on the ground that " they were criminals to be 
tried for incendiarism and murder in the attack upon the imperial 
palace," while, October 5 (case 20), he refused General Suarez, who 
claimed to be a political refugee, not " knowing for what he was 
sought to be arrested or charged," and this position was approved at 
Washington. 

19. In Hayti, May 1st, there was a scene of wild disorder. Illegal 
arrests had been ordered for three leaders of the opposition party; 
they, fearing that the arrests were made as cover for assassination, 
resisted. Two were killed, but General Boisrond Canal fought his 
way with two relatives to the country house of Minister Bassett, 
where were three other Haytien gentlemen spending Sunday with the 
minister. All of the refugees in the legation were demanded, martial 
law was proclaimed, the whole town was in an uproar, 1,500 soldiers 
were posted around the premises, and threats of incendiarism were 
made. The minister refused to give a list of the fugitives, asserting 
that this was a courtesy given in the past only to expedite the em- 
barkation of refugees, and not to furnish ready identification for a 
trumped-up indictment. The Haytien government insisted that the 
refugees were guilty of criminal acts, while Minister Bassett was 
equally positive (and in this opinion the diplomatic corps agreed) 
that the fugitives were only political offenders, and the arrest was 
intended as a coup d'etat. Ingress and egress at the minister's home 
was blocked, and the continued noise made by the armed forces ren- 
dered rest impossible. While Mr. Bassett protested against this 
outrageous treatment, the Haytien government took an appeal through 
their minister at Washington to Secretary Fish, and upon September 
2'7th, after a statement by Secretary Fish that the continuance of the 
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indignities would be considered an unfriendly act justifying the visit 
of a warship, it was agreed that the refugees should be embarked for 
Jamaica upon surrender to the Haytien officials. During the course 
of correspondence the following extracts are of importance : 

I shall receive and protect, as I judge best, in my legation, any and 
every person who may apply. (Stuart, British Minister.) 

I do not see how we can ignore it in the face of the practice which 
has existed here for seventy years. The right of asylum has never been 
renounced by this government, and it practically has refused to assent 
to its discontinuance. * * * The Haytien plenipotentiary would 
not agree to having the exercise of this right taken awav from even our 
consulates in the inferior ports. (Minister Bassett to Secretary Pish.) 

These men are considered as being on the territory of the United States 
and under its protection. I guarantee that they will in no way affect 
public order while they remain here. (Minister Bassett to Mr. Excellent 
of Hayti.) 

Since the custom is tolerated by the other powers * * * we are 
not disposed to place the representatives of the United States in an 
invidious position by postively forbidding them to continue the practice. 
* * * You have repeatedly been instructed that such a practice has 
no basis in public law, and is believed to be contrary to sound policy. 
The course of other states in receiving political refugees is not sufficient 
to sanction a similar step for us. * * * However, it is not ex- 
pedient that the refugees should be given up. * * * No matter 
what our disposition to receive reasons to palliate or justify, it is still 
ia the power of the Haytien government to refuse to be satisfied. * * * 
It is to be regretted that you allowed your partialities and humanity to 
overcome that discretion which you were expected to exercise. (Secre- 
tary Pish to Minister Bassett.) 

The practice has been to tolerate the right in countries of Spanish 
origin * * * the practice has never addressed itself to the full favor 
of the government. * * * This government is not by itself and 
independently disposed to absolutely prohibit its diplomatic representa- 
tives from granting asylum in every case. They may exercise the pre- 
rogative under their own responsibility. * * * We would prefer, 
therefore, not to formally assent to the " propositions you make for its 
abolishment" without ascertaining the views of other governments. 
(Secretary Pish to Mr. Preston [Hayti].) 

21. In 187T, General Arce took refuge in an American consulate 
in Mazatlan, Mexico. NotAvithstanding the fact that our consul an- 
nounced that he was under his protection, the refugee was forcibly 
removed. Minister Foster called attention to our discouragement of 
asylum, but claimed that the act was in bad faith after the assurance 
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by the Mexican government of its respect of the protection. The mat- 
ter does not further appear in the reports. 22. In 1878, Minister 
Langston, after giving the names of certain refugees rebelling against 
the Canal administration, secured their embarkation with the consent 
of the Haytien government. The diplomatic corps had agreed not to 
deliver up any one desiring refuge. 23. In the following year, in the 
revolution of that season, Boisrond Canal, who subsequently to his 
asylum in 1875, had returned and had been chosen President, abdi- 
cated and claimed again the right of asylum, this time upon a British 
war vessel. At this time Secretary Evarts thus instructed Langston : 

If the so called right of asylum (which this Government has never 
been tenacious in claiming for its officers abroad) is to continue to exist 
as a quasi rule of public law in communities where the conspirators of 
today may be the government of tomorrow, it should at least be so exer- 
cised as to afford no ground of complaint on the score of aiding and 
comforting rebellion by conniving at communication between the refugees 
in asylum, and their associates who are, it may be, engaged in hostilities 
against the existing government. It is evident that asylum would be 
intolerable, as well as reprehensible, were not the refugees supposed to 
be kept out of mischief as well as out of danger. The practice has 
become so deeply established as to be practically recognized by whatever 
government may be in power, even to respecting the premises of a con- 
sulate, as well as a legation. This government does not sanction the 
usage, and enjoins * * * ^jjg avoidance of all pretexts for its exer- 
cise; while indisposed from obvious motives of common humanity to 
direct its agents to deny temporary shelter to any unfortunate threatened 
with mob violence, it will not countenance any attempt to knowingly 
harbor offenders against the laws. 

24. February 23, 1885, a controversy arose with the Colombian gov- 
ernment over the protection afforded a wealthy citizen in the Argen- 
tine legation, and Minister Scruggs delivered himself of the follow- 
ing : " To make the exemption of the minister the more complete, the 
fiction of * exterritoriality ' has been invented, whereby, though actu- 
ally in a foreign country, he is supposed to remain within the terri- 
tory of his own sovereign." This view was straightway disavowed 
by Secretary Bayard, who stated that the argument deduced from 
this phrase as a basis was utterly fallacious. 

25. On October 17, 1885, Mr. Thompson reported from Haiti that 
a man who had been active in the then " late revolution," had been 
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secreted on a French bark ; that the authorities had sought permission 
of the French minister to go aboard the vessel, but after his refusal, 
had permitted the vessel and the man to depart. Mr. Thompson 
asked for instructions as to vsrhat to do in a similar case, should one 
arise in connection with an American vessel. Mr. Bayard replied: 

International Law does not recognize the right of asylum of foreign 
legations in any country and according to American principles of law a 
merchant vessel in port is under the authority of the local laws and 
neither a consulate or a legation would have anything to say in regard 
to a supposed criminal being taken from a ship. 

Mr. Bayard afterwards said (November 7), 

If, as a custom, the practice prevails, the exercise by Americans could 
not be deemed exceptional, and we should certainly expect such privi- 
leges as would be accorded other powers. But we claim no right or privi- 
lege of asylum, but discountenance it. 

26. On October 31, 1888, the following instruction was given to 

Mr. Goutier, consul at Cape Haitien, for whose information it had 

been substantially given in 1885, he having stated that American 

consulates did not recognize the privilege of asylum. 

We do not regard extra-territorial asylum either in a legation or in 
a consulate as a right to be claimed under International Law. We do 
not sanction or invite the exercise of asylum in those countries where 
it actually exists as a usage; but in such cases we recognize and admit 
its existence, and should circumstances bring about the uninvited resort 
of a political refugee for shelter to a consulate or legation of the United 
States, we should expect equal toleration and privilege in this regard 
with that allowed by such local usage to any other consulate or nation. 

27. The same instructions were repeated to Mr. Douglass in 1890, 
when the ubiquitous and pyrotechnic General Boisrond Canal, in the 
shift of fortunes, was again a compulsory guest, this time at the Brit- 
ish legation, other persons having sought our shelter. 

28. In 1890, our minister to Guatamela, Mr. Mizner, permitted 
the authorities of that country to board the American vessel "Aca- 
pulco " for the purpose of capturing a political refugee, General 
Barrundia, who was killed in the encounter that followed. Mr. 
Blaine took a position very different from that of his predecessors 
and one that has been itself severely criticized. The following are 
excerpts from his correspondence : 
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The most extreme writers hold it part of every nation's independence 
to grant asylum for those sought to be prosecuted for their political acts. 

No nation could acquiesce in the sudden disregard or heed a demand 
for the peremptory abandonment of a privilege sanctioned by so general 
a usage. 

Even more powerfully do these causes operate to secure a refuge on 
foreign vessels. 

In respect to political offenders a very important and considerable 
exception has in practice been made in Spanish-American countries to 
the general rule as to the exercise of jurisdiction over foreign vessels. 
The same exception is also found to exist there in the case of asylum in 
foreign legations. It is a general principle that an ambassador or other 
public minister is not permitted to grant asylum to offenders in the 
country in which his legation is established. But an exception to the 
rule has been made in respect to political offenders and nowhere has 
it more generally prevailed than in Spain and in the countries of Spanish 
America. It is proper to say that the Government of the United States 
has never encouraged an extension of this exception for the reason that 
it is likely to lead to abuse. But at the same time it has on grounds 
of humanity frequently found itself obliged to maintain it. That it 
has done so with regret is due not more to its indisposition to exercise 
exceptional privileges than to the deplorable fact of the recurrent dis- 
orders which have so often caused those in power suddenly to seek a 
place of refuge from the hot and instinctive pursuit of others who have 
been able violently to drive them from their positions. It is to this 
unfortunate and unsettled political condition that the extension of politi- 
cal asylum to political offenders is attributable, and it is believed that 
the consideration of self interest arising from a sense of insecurity has 
not infrequently permitted the exercise of the privilege to pass with- 
out strenuous objection. Under these circumstances especially, no na^ 
tion could acquiesce in the sudden disregard or heed a demand for the 
peremptory abandonment of a privilege sanctioned by so general a usage. 
The causes that have operated to foster the maintenance of an asylum 
for political offenders in legations have contributed perhaps even more 
powerfully to secure a place of refuge for them on foreign vessels. 
* * * For your course therefore in intervening to permit the author- 
ities of Guatemala to accomplish their desire to capture General Bar- 
rundia, I can discover no jurisdiction. You were promptly informed 
that your act was regretted. I am now directed by the President to 
inform you that it is disavowed. The President is moreover of opinion 
that your usefulness in Central America is at an end. 

It is interesting to compare this language with that of Secretary 
Bayard in case 25. Questions as to the right of asylum upon Ameri- 
can ships also arose in 1891 in Salvador, 1892 in "Venezuela, and in 



572 THE AMEEICAH JOUBNAL OB" INTEiEWATIOlirAL LAW 

numeroTis other instances, but the principals involved are apart from 
the present subject. 

29. On the 29th of August, 1891, upon the defeat of the govern- 
ment forces in Chili, Minister Egan threw open the doors of the 
American legation to some eighty refugees, among them the family 
of the defeated president, Balmaceda. Nine days previously he 
had sheltered some of the revolutionists against the opposition of the 
then government, which threatened to search the legation to discover 
them. Police were placed about the legation to arrest all persons 
entering or leaving the premises. This was on the 30th of August, 
and they were not withdrawn until January 12, 1892, when Mr. 
Egan succeeded in embarking those that remained with him, after 
an expense of some $5,000 for their entertainment, as he states in 
his dispatch of November 16th. The Chilian government charged 
that the legation was a hotbed of conspiracy against the state, an 
allegation which met with a strenuous denial from Mr. Egan, but 
the feeling which was worked up by the sheltering of the fugitives 
led to the outbreak against the " Americanos," crew of the Baltimore. 
Although ultimately giving the refugees permission to leave the 
country, the Chilian government protested to the last that it could 
consistently grant no " safe conduct." Owing to the Baltimore 
incident of October 16th, these matters were completely swallowed 
up in the more trying complications, and little appears from the 
state department either confirming or negativing Minister Egan's 
attitude in this respect. All that there is appears confirmatory of 
even Mr. Egan's advanced position : — 

The government of the United States is prepared to consider in a 
friendly spirit the question as to whether asylum has been properly given, 
* * * but it can not allow to pass without firm protest the evidence 
of disrespect toward its minister. The right of asylum having been 
tacitly if not expressly allowed to other foreign legations, and having 
been exercised by our minister with the old government in the interest 
and for the safety of the adherents of the party now in power, the Presi- 
dent can not but regard the application of another rule as the manifesta- 
tion of a most unfriendly spirit. The utmost precaution must be taken 
to prevent any abuse of the privilege of asylum. (Secretary Wharton 
to Minister Egan.) 

I thank your excellency for the recognition which you concede to this 
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legation of a principle which forms an integral part of the international 
practice of my country, — to grant asylum to the refugees of a politi- 
cal character who seek the protection which civilization and humanity 
counsel. * * * ijhe refugees are virtually in foreign country [Octo- 
ber 17th], and the decree of the minister of justice [subjecting the 
refugees to the judicial power of Chili] can not destroy the usages 
and customs that are international, nor reach the persons who are in 
the legations and beyond its jurisdiction. * * * Therefore the govern- 
ment is at perfect liberty to concede the safe conducts [citing Chilian 
instructions at Lima in 1866, and the statement of the Chilian delegate 
at a congress at Montevideo in 1888], which is a necessary adjunct of 
the right of asylum. It is absurd to consider that the right of asylum 
should be made a mockery by converting the legation into a permanent 
prison. (Minister Bgan to Senor Matta.) 

Senor Matta contended that safe conducts could not be asked as 
a matter of right, but only as an act of " courtesy and the spon- 
taneous will of the government," and that he could not grant the 
same after having indicted the refugees as offenders against the laws 
of his country. He further contended that, as the right of asylum 
extended only to the premises of the minister, the constant surveil- 
lance was justifiable when done upon the by-roads and streets leading 
to the legation. 

30. On January 7th, 1892, Minister Durham of Hayti reported 
that two refugees had asked the asylum of his residence. He de- 
clined to entertain the applications and the two men were received at 
the French legation and were given asylum there. Mr. Blaine said : 

The practice has several times been very positively discountenanced 
by the instructions of the Department and certainly no support can be 
found for its exercise in advance of apprehended necessity therefor. You 
should scrupulously abstain from any action which might bear the ap- 
pearance of inviting asylum or improvidently granting shelter. 

31. In 1893, Secretary Gresham cordially approved Minister 
Baker's refusal to shelter a ISTicaraguan revolutionist. 32. April 
10, 1893, Minister Egan became again embroiled in a difficulty iu 
sheltering leaders of the revolutionary party, for whom the public 
prosecutor had demanded the sentence of death, but who had not 
been tried. The matter was referred in a friendly way to Wash- 
ington. Ultimately, it was decided that there was no right of 
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shelter, since, besides the political offenses charged, the refugees were 
under indictment for " sedition, riot, insurrection, and mutiny," prior 
to the political disturbance upon which they took refuge ; and, upon 
assurance of civil trial and protection from violence, Minister Egan 
was instructed to require them to leave the legation. Mr. Gresham 
telegraphed : " You are not authorized to protect refugees against 
police officers for violation of the laws of their country." 33. Sept. 
1, 1895, General Savasti, in command of the government forces 
of Ecuador, was defeated, and, sick and wounded, made his way 
to the American legation. Minister Tillman, during the month 
preceding, had refused all applications for asylum, but upon the 
overthrow of the government and the abandonment by the adminis- 
tration of the public offices, his legation became full of men, women, 
and children, while the defeated general also found a refuge therein. 
His entire course was approved by Secretary Olney. He consid- 
ered that the shelter given was " not in the nature of an asylum." 
He also said : 

It seems to be very generally supposed that the case of a member 
of an overturned titular government is different ; and so it may be until 
the empire of law is restored and the successful revolution establishes 
itself in turn as the rightful government competent to administer law 
and justice in orderly process. Until that happens, the humane accord- 
ance of shelter from lawlessness may be Justifiable ; but when the author- 
ity of the state is re-established upon an orderly footing, no disparage- 
ment of its powers under the mistaken fiction of extra-territoriality can 
be countenanced on the part of the representatives of this government. 
* * * The practice of asylum can only find excuse when tacitly 
invited and consented to by the state within whose jurisdiction it may 
be practiced. 

34. On Feb. 3, 1896, Minister Smythe sent the following message : 
" Protection asked by a political suspect denounced by the govern- 
ment. To-day I ask the ' usual courtesy ' to place him on some 
outgoing vessel." This was answered February 18th by Mr. Olaey 
in the following caustic manner : — 

No right to protect such persons by harboring them or withdrawing 
them from the territorial jurisdiction of their sovereign is or can be 
claimed on behalf of the diplomatic agents of this government. * * * 
Your request for the " usual courtesy " is not understood. * * * jf ^j^g 
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Haytien government should exercise its evident right to refuse you such 
permission, you would be placed iu a wholly indefensible position. The 
" usual courtsey " of which you speak appears to be only another name for 
the practice of that form of alien protection * * * ^hich this gov- 
vemment condemns. Whatever the result of your request, notify the 
refugee that you can no longer extend to him your personal hospitality. 

35. The American legation in Ecuador in March, 1896, occupied 
but a part of a certain building — the upper floors. One Colonel 
Hidalgo was concealed in the rear of the building, but outside of 
the part occupied by the minister. Finding that he could not escape, 
he requested Minister Tillman to tender his surrender upon promises 
of kind treatment and a fair trial. Mr. Olney said : — 

You are responsible only for such part of your premises as you may 
actually rent and occupy, and, while you will neither invite nor tolerate 
abuse of your individual habitation as a refuge for evil-doers or sus- 
pects, you can not permit any inference that you are to be regarded as 
accountable with respect to the other part of the building. 

This statement following, as well as a repetition of the language 

used in 23, supra, was allowed by Secretary Olaey to pass without 

comment : — 

Under international law, the legations are regarded as asylums for 
persons pursued by mob violence, but not for conspirators when they 
may be demanded by regular proceedings from proper officials. 

36. In the Foreign Relations Reports of 1898, there appears a 
communication from Bridgman, Minister to Bolivia, containing a 
memorandum drawn by himself and signed also by the French 
and Brazilian Ministers, prescribing the conditions under which 
asylum would in the future be afforded at La Paz. These, iu 
general, required a formal application for protection by the refugee, 
with a statement of his name, official capacity, and his reasons for 
seeking refuge, an agreement that the authorities should be at once 
notified of his place of refuge, and his undertaking to remain within 
the legation without communication with outside persons, and to 
depart, or surrender himself, when requested so to do. The com- 
munication was received at Washington without comment. 

37. On January 16, 1899, Sampson, Minister to Ecuador, wrote 



576 THE AMERICAN JOURNAL OF INTERN ATIONAL LAW 

that he had given assurances that he would give asylum to the vice- 
president (the president being temporarily absent), the chiefs of 
the army, and all the members of the cabinet with their families, in 
the event that a threatening revolution was successful. The rebel- 
lion was suppressed, so that there was no necessity for giving the 
promised asylum, but further correspondence ensued, Mr. Hay calling 
attention to the general discouragement of the practice. Mr. Samp- 
son justified his course upon the ground that the refugees in question 
were " neither unsuccessful insurgents or offenders against the laws," 
but the " legitimate heads of the government " temporarily in eclipse 
by reason of the activities of the two undesirable classes mentioned. 
Mr. Hay then replied : 

Its exercise is not the exercise of a strictly diplomatic right or pre- 
rogative, and being founded alone in motives of humanity, it should 
be rigidly restricted to the necessities of the case, which are generally 
characterized by features of lawlessness and mob violence. * * * ^ 
general rule in the abstract can not be laid down for the inflexible 
guidance of the diplomatic representatives of this government in accord- 
ing shelter to those requesting it. But certain limitations to such 
grant are recognized. It should not in any case take the form of a 
direct or indirect intervention in the internecine conflicts of a foreign 
country, with a view to the assistance of any of the contending factions, 
whether acting as insurgents or as representing the titular government. 
I therefore regret that I am unable to approve the promise of shelter 
made by you before the emergency had actually arisen for decision as 
to whether the circumstances then existing would justify or make it 
permissible, and especially am I unable to approve the apparent ground 
or motive of the promise, that you would have saved from death the 
legitimate heads of the Government until such time as they would again 
assume the functions of their respective offices. The Government of 
the United States remains a passive spectator of such conflicts unless its 
own interests or the interests of its citizens are involved. 

38. On August 2, 1899, Minister Powell of Hayti telegraphed 
that a Haytien who had struggled into the legation dragging his 
captor with him, had been removed by force, and that his return and 
an apology had been demanded. The refugee was thereupon returned 
and the apology was given. Subsequently, Mr. Powell extended the 
protection of the legation to several former officers of the govern- 
ment. The officials now in power later decreed that all refugees in 



PEACTICE OP ASYLUM IN LEGATIONS AND CONSULATES 577 

legations should leave the country by first steamer. Mr. Adee, 
acting secretary of state, sent a telegram that the " Haytien govern- 
ment has a right to expel its own citizens and you cannot shield them 
from the order simply because they happen to be your guests. You 
may shelter those under immediate apprehension of lawless violence, 
but cannot harbor an accused offender against Haytien law." As the 
refugees were about to be embarked, the president of Hayti requested 
that this be delayed for a few days. After the lapse of two weeks, Mr. 
Powell, not having had further word from the Haytien government, 
assisted the refugees in departing, whereupon he seems to have 
received a reprimand from Mr. Adee and Mr. Hay, upon the view 
that the order of the Haytien government was not executable by the 
United States minister, and that his instructions meant only that 
Mr. Powell should inform the refugees that protection was with- 
drawn and request them that they should leave his premises, not 
that he should become in any way responsible for their deportation. 
Mr. Powell disavowed the impression that he was participating in 
any Haytien order of expulsion, but asserted that he was merely 
giving personal aid to the refugees in their embarkation. Mr. Adee, 
on August 3, gave a long but not wholly comprehensible general 
instruction. He asserted that there was a difference between afford- 
ing or offering asylum and in having the legation invaded in a 
disorderly pursuit after a refugee actually enjoying protection. He 
said further : 

When the refugee is pursued in regular course of law, he may not be 
formally surrendered by the minister to the agent of the law. This 
would virtually be an assumption by the envoy of a non-existent func- 
tion of surrender by way of quasi-extradition, for which no warrant of 
international or statutory law can be adduced. * * * Sentiments' of 
humanity and abstract justice counsel the affordance of shelter to an 
unfortunate person from lawless violence ; but such shelter is a different 
thing from a claim of asylum from the regular justice of the territorial 
sovereign. Upon sufficient allegation of the criminality of the refugee, 
and upon adequate showing of the regularity of the judicial proceedings 
had against him, the right of the envoy to harbor him disappears. Evi- 
dence of the criminality and of the regularity of the legal process should 
be made known to the envoy through the diplomatic channel and not by 
invasion of his domicil. 
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The last sentence of the quotation seems to run counter to the 
first. Mr. Hay advised Mr. Powell to " study and be governed in 
any applicable instance by the voluminous instructions of my prede- 
cessors." Mr. Powell replied: 

Not one of my predecessors has been able literally to carry out the 
instructions of the Department, and I am forced to add that it will be 
impossible for my successors to act differently from the course pursued 
by their predecessors as long as the other legations receive and protect 
those that come to them in such emergencies. * * * x feel that 
the Department must trust to the discretion of its representative as each 
emergency occurs. * * * His first duty should be to bring all the 
facts without comment to the immediate attention of the Department 
and await instructions. * * * ^ refugee comes to us; asks pro- 
tection; we refuse to extend it to him; in return he refuses to leave 
our premises. Are we to use force to compel him to leave? We can 
not ask the Government to aid us. That would violate the sanctity 
of our legation. Here is another phase of the question on which I 
would like the Department to instruct me. * * * There is but 
one solution to the question, I think, and that is for each legation 
absolutely to refuse to shelter any one but members of the Government, 
in case of a revolution only. 

Mr. Hay closed the correspondence by saying only, " The only 
safe course would seem to be to bring all the facts to the immediate 
attention of the Department and await its instructions. * * * The 
Department is content to let the matter rest upon its last instructions 
and your present dispatch." 

39. Minister Powell, on July 17, 1902, addressed a letter to Mr. 
Hay, pointing out the difiiculties, dangers, and unpleasant features 
of the practical exercise of the right. He stated that some plan 
should be devised to prevent the professional conspirator from abusing 
the privilege but felt that joint action on the part of all the legations 
would be necessary to control the practice. He said : " I believe 
though that when a member of the Government seeks asylum to 
escape the mad passions of an excited populace, that it is our duty 
to give him the protection for which he seeks. * * * I have the 
honor to enclose certain suggestion of which I should like to have 
the approval of the Department before carrying the same into 
effect." This statement formulated six rules to the effect that the 
" courtesy " will be allowed only for a limited period to persons 
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charged with political offenses as distinct from those in violation of 
the penal laws ; that the legation would not assist in the embarkation 
of refugees; that all weapons should be surrendered and no com- 
munication should be had, while the person enjoying the " hospi- 
tality " should assume the expense of his own maintenance. 

Mr. Adee ignored the specific suggestions and returned further 
general directions. He said: 

You will not consider for a moment the wholly immaterial question 
whether the person seeking the asylum may or may not become the 
executive of the Government or whether one or the other of the eon- 
tending parties may succeed or fail. 

There is not known to the law of Nations, nor does the Government 
of the United States in practice, recognize any right of asylum in the 
legations of refugees from the scenes and disorders of civil conflict. 
Any claim or assertion of such right, as such, is not to be conceded or 
recognized for a moment. The privilege of refuge may in the execution 
of a sound discretion and under the previous ruling and instructions of 
the Department, sometimes be granted, under the restrictions stated, and 
solely from motives of humanity which is the principle governing the 
grant of the privilege. Questions of political expediency have no place 
in the consideration of the principal question. 

40. Mr. Powell, on August 14, refused protection to a Domini- 
can (who was a follower of a revolutionary leader in Santo Domingo 
and whose arrest was sought by the Haytian government under an 
extradition treaty with Santo Domingo) upon the grounds that the 
legation could not afford protection to those who were actually 
conspiring against a friendly government, that this man was guilty 
of such conduct and in that respect his case differed from that of 
the Haytiens involved in the preceding controversy, who were, in 
his judgment, innocent. Mr. Hay questioned the capacity of a 
minister to judge of the guilt or innocence upon this point of persons 
applying for shelter, but approved the action of the minister because 
" it is not shown there existed such circumstances of danger from 
lawless violence as makes it sometimes permissible to afford shelter.'^ 
Mr. Powell made this comment : " The life of a minister to Hayti 
seems mainly devoted to these questions and diiRculties. The ques- 
tion of asylum has been one of the principal questions which the 
department has been called upon by each of our representatives to 
decide." 
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41. On February 1, 1904, the government of Santo Domingo 
demanded the delivery over of the late governor, who had taken 
refuge in the office of the consular agent at Samana. This was 
refused, but a force of armed men invaded the premises and took 
away the political refugee against the protest of the agent. Mr. 
Powell, as minister, was instructed that the authorities went beyond 
their rights in forcibly invading the office, and was directed by Mr. 
Hay to make proper representations of protest. He says : " While 
the vice commercial-agent was perhaps OA^er-zealous he was probably 
justified under the peculiar custom which prevails in the Dominican 
Republic." 

42. On August 11, 1904, Mr. Euffin, consul at Asuncion, Para- 
guay, telegraphed that a revolution had broken out, and inquired 
whether " this consulate should grant asylum." Mr. Adee suc- 
cinctly replied : " Consulate should not be used as an asylum for 
political refugees." 

43. On June 6, 1905, Mr. Powell sent information that he had 
given asylum " until the Government gives them permission to leave 
the country " to two members of the national auditing committee, 
who had reported officially that there were no vouchers for the 
expenditures of large sums of public money and who had thereby 
incurred the bitter enmity of the government, which, Mr. Powell 
asserts, was about to have them shot. Before the communication 
was received at Washington they returned home, upon the personal 
guarantee of the President of Hayti, but one again returned to the 
legation, fearful of presidential duplicity. Acting Secretary of 
State Peirce replied to the notes of information, regretting the 
inability of the Department to approve of Mr. Powell's actions, basing 
the conclusion largely upon the grounds (1) that the facts disclosed 
no imminent peril to life or of mob violence, and (2), that the effect 
was to shield the refugees from whatever legal liability they were 
under, if any, to the Haytien laws. " This could not possibly have 
justified the interference of the legation in a controversy which 
appears to be on the whole of a purely political character." Mr. 
Powell was told that " It is expected that the instructions of the 
Department will be carefully considered and observed in the future." 
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PKINCIPLES INVOLVED 

From a legal standpoint alone, omitting for the present all ques- 
tions of humanity and of practical policy, there are two grounds 
upon which the practice of asylum has been sought to be justified; 
I. Exterritoriality, ii. Acquiescence and Usage. 



Secretary Bayard touches the heart of the whole matter when, in 
his letter of 1885, to Minister Scruggs, of Colombia, he states that 
the whole question of asylum has been much obscured by treating as 
a matter of fact a mere figure of speech. 

From the earliest times it has been considered necessary to grant 
to an ambassador residing in a foreign 3tate certain legal immunities. 
Accordingly he has been exempt from the operation of the local law 
as respects his person, his family, his suite, and, for the most part, 
as to his residence — this upon the two grounds of courtesy and 
convenience. To embrace within one general phrase the whole circle 
of his immunities, as well as to include the right contended for him of 
judicial control over his premises, and to emphasize the nationality 
of his children born while abroad, the term " exterritoriality " came 
into use. By this figure of speech the idea became implanted that, 
although the minister selected his domicile within foreign territory, 
yet by that selection his residence lost its former character and 
came pro tempore under the control of his sovereign as part of his 
territory. That this view involved by an imperfect conception of 
the true principles, and unwarrantably limited the idea of sover- 
eignty of the accredited state over its own dominions, is to-day 
admitted, but with this comprehensive figure of speech taken as a 
basis, and accepted as a fact, it followed as a logical sequence that the 
minister's house could not be invaded by the government upon any 
pretext, any more than could the capital of the state from which he 
was sent. Consequently, if any one escaped to the asylum of the 
legation, it lay within the power of the ambassador, doing justice 
according to his own peculiar views, to say whether or not as a 
matter of courtesy (the courtesy thus became transferred to the 
wrong side of the account) he would surrender the refugee to the 
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government from which he was fleeing, but he would admit of no 
right lying in the local government to demand the fugitive. The 
man was within the territory of a foreign power, over which the local 
jurisdiction, a priori, could not extend; and although the extreme 
absurdity of extradition was probably never claimed, yet, in some of 
the negotiations carried on between the countries from time to time 
involved, striking analogies to this process are to be found. This is 
the doctrine of asylum developed to its extreme limits. 

Evidence of the presence of this idea in our diplomatic corre- 
spondence may be found in cases 3, 8 (wherein the French minister, 
M. de Lesseps, said that it was necessary " before all things to save 
the principles of inviolability and exterritoriality" ), 9, 19, 24, 28, 
29, supra. In only one, i. e., no. 24, of these instances did it meet 
with the express disavowal of our government, although it is impos- 
sible, upon reading through our diplomatic correspondence in its en- 
tirety, to believe that the United States government sanctions, or ever 
has sanctioned, or even recognizes, the doctrine of exterritoriality as 
thus applied. Mr. Olney, in case 33, spoke of it as " a mistaken 
fiction." 

Our government holds that its ministers, their families, their 
suites, their servants, and their residences, are to be accorded all the 
rights of personal immunity that have been granted diplomatic 
representatives at all times, so far as may be necessary to their com- 
fort and convenience, but this is a far different thing from saying that 
this immunity stretches to such an extent as to allow a minister to set 
up in the midst of another nation an independent sovereignty of his 
ovm which cannot be entered save by an unfriendly act. He may 
well be granted the privilege of seeing that justice is done upon those 
members of his household, who by their official relation stand upon 
a similar basis with himself, — he may insist upon the prerogative 
of redress among them, perhaps ; but this, too, is a far different thing 
from saying that a citizen of another country may, by simply passing 
the portals of his door, place himself in the same position as the 'bona 
-fide members of his suite. Besides, good faith would seem to require 
that his household be kept above suspicion, and that it should at all 
times be open to the view of the accredited state ; his tenure there is 
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dependent upon the will of the sovereign to whom he is sent, and his 
rights rest, therefore, upon that sovereign's courtesy, not upon some 
temporary quasi-soil-ownership. 

Simply stated, the claim is too broad ; it takes too much as proved ; 
the territory of the legation is not the territory of the legate-nation. 

II 

Premising, then, that there is no legal basis from principle to 
justify the doctrine of asylum, we come to consider the question of 
acquiescence and usage as affecting its practice. Thus: Minister 
Bassett speaks of the existence of the custom for seventy years in 
Hayti (case 19, 18T5). The Minister of Brazil (case 7) states that 
the " right had been officially recognized and constantly respected 
by all the governments in Peru since its independence." Mr. Powell, 
in 1899 (case 38), says: 

This right of asylum, as they claim, has become almost an absolute 
law to them; the National Government recognizes it. Many of those 
now in power have in the past few years been refugees in this or some 
of our sister legations. This assumption on their part is not of recent 
date but existed long before Hayti was recognized by our Government 
as an independent power. 

The usage seems to have grown up entirely in recognition of the 
instability of the various governments of the smaller American coun- 
tries and the ardent vengeance with which each political suspect or 
revolutionist was hunted out when his faction was defeated. Some 
writer calls Peru " that classic country of revolution," and Mr. 
Seward speaks of the " chronic condition of rebellion " throughout 
Spanish America. In such a state of affairs it was no wonder that 
each ephemeral president and his cabinet felt a personal interest in 
maintaining a custom to the existence of which he might owe his 
life on the morrow. It was but natural that men should wish to 
preserve a retreat for themselves in such kaleidoscopic countries, 
where the conspirators of Monday might form the government of 
Tuesday, and the statesmen of the morning might be but outlaws in 
the afternoon. Thus we find (case 19) Mr. Bassett stating: "The 
right of asylum has never been renounced by this government 
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(Hayti), and it practically has refused to assent to its discontinuance. 
* * * The Haytien plenipotentiary would not agree to having the 
exercise of this right taken away from even our consulates in the 
inferior ports." True, each government that happened to be in 
power for the time being would demand that any fugitives then iu 
shelter should be surrendered, but it preferred always to predicate 
its request upon some ground which still recognized the existence of 
the custom, but contended that the present case was without the pale 
of its proper exercise.® 

Thus it is that to-day, so far as now appears, there is but the one 
country of South America in which the custom is not recognized, 
i. e. Peru (case 8), while Great Britain has discarded the privilege 
with reference to its consular offices in Hayti.^ 

Apart from questions of humanity, the chief basis of our attitude 
has been that this government wishes no " invidious distinction to be 
made against its ministers." (Case 29, and see case 26.) So, Mr. 
Secretary Seward (May 1, 1868) was unwilling that the right should 
be " relinquished any sooner, or in any greater degree than it is 
renounced by the legations of the other neutral powers." Mr. Fish 
makes a statement somewhat variant when he says (case 19) : ^ 
" The course of other states in receiving political refugees is not 
sufficient to sanction a similar step for us." A few days later, how- 
ever, he remarks : " We would prefer, therefore, not to formally 
assent * * * without ascertaining the views of other govern- 
ments." Mr. Powell, minister to Hayti (case 40), points out a 
practical disadvantage in adopting a policy wholly independent of 
other powers. He says : " The one you refuse shelter to to-day is 
apt to be the executive the week, or month after, in which case, for 
this indiscretion, if it may be so termed, the country that you repre- 
sent suffers in its diplomatic relations, or else a request is conveyed 
to your government for your recall." 

Paragraph 51 of the standing instructions to diplomatic officers of 
the United States is as follows: 

"As in cases 7, 19, 29, 32, and 35. 

«Gf. Foreign Relations Eeports, 1875, p. 682. 

>■ Pish to Preston, ease 19. 
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In some countries where frequent insurrections occur and consequent 
instability of government exists, the practice of extra-territorial asylum 
has become so firmly established that it is often envoked by unsuccess- 
ful insurgents, and is practically recognized by the local government 
to the extent even of respecting the premises of a consulate in which 
such fugitive may take refuge. This government does not sanction the 
usage and enjoins upon its representatives in such countries the avoid- 
ance of all pretexts for its exercise. While indisposed to direct its 
representatives to deny temporary shelter to any person whose life may 
be threatened by mob violence, it deems it proper to instruct them that it 
will not countenance them in any attempt knowingly to harbor offenders 
against the laws from the pursuit of the legitimate agents of justice. 

We thus reach a conclusion that, owing to the long continuance of 
the custom and the acquiescence therein of the local governments, 
the nations of the world in general and the United States in par- 
ticular, notwithstanding its qualified denunciation, while disavowing 
the usage in legal theory, will claim under certain conditions the 
quasi-right of being accorded the same privileges of asylum as have 
hitherto been granted in Central and South America. And until an 
express renunciation by the particular state in question, as by Peru 
in 1867, or a general agreement among the powers to cease the 
practice, the question is liable to repeatedly reappear in diplomatic 
correspondence. 

Just what are those conditions under which the United States 
will again claim protection for refugees, and what the attitude of 
the government actually has been in the past will more clearly appear 
by re-subdividing the cases cited into groups classified by some similar 
circumstances, and by first viewing the subject generally in the 
negative light of certain 

LIMITATIONS. 

In earlier times, the reverse of the present position was held in 
reference to the question, " Who may rightly seek the privilege of 
asylum ? " Martens, in 1789,* declared that asylum was allowed for 
private crimes, but not for political refugees if their surrender were 
demanded. Possibly a trace of this may still be seen in case 43, where 
the Department of State deprecates the interference of Mr. Powell in 

8 Poison, Law of Nations, sec. 32. 
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a matter " on the whole of a purely political character." Probably 
Mr. Powell, however, had in mind the absence of mob, as distin- 
guished from governmental violence. Vattel considered that it 
might be allowed to those who " often prove to be unfortunate rather 
than criminal," a status so difficult of ascertainment in the heat of 
the circumstances attending the request for asylum as to mean little 
unless it means political offenders. At any rate, to-day the privilege 
is confined to political refugees, and our state department entirely 
disavows any protection afforded to mere criminals.* * * * J^gt 
who are " criminals," however, and hence should be surrendered, 
has been a difficult nut to crack, and has been a matter of contention 
in some of the important cases (as in 9, 19, 32, and 38). The 
government has apparently construed the question leniently, and 
has usually given the benefit of the doubt to the refugee, if the popu- 
lar passion seemed great or if the country were in a general uproar. 
Such things have been left to the discretion of the minister upon 
the scene, who better could judge of the temper of the people and 
the real reason back of the demand for the fugitive, in all save (case 
32) Minister Egan's second imbroglio. One can see in this latter 
decision a concession made to Chili to smooth the feathers ruffled in 
1891. In this case, the department seemed over-anxious to make the 
offenders out as criminals rather than outwitted politicians. They 
were indicted for " sedition, riot, insurrection, and mutiny." If 
this is a criminal charge it is rather equivocal, and has all the look 
of a mere political indictment. 

The fact that a prior trial has been had and a conviction obtained 
for political wrong-doing before the refuge has been sought should 
be a reason for the surrender of the fugitive, since the custom has 
arisen mainly for that temporary protection until passion should 
subside and a fair hearing be granted. If that trial has been already 
had there seems no reason why this desideratum is not already 
obtained. That a mere indictment had been had for prior criminal 
acts, although the refugees had been guilty of subsequent political 
offences, was considered sufficient reason for the surrender of the 

9 See cases 7, 9, 17, 18, 19, 20, 23, 32, 37, and 40, and par. 51, of Standing 
Diplomatic Instructions. 
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Chilian fugitives in case 32/** Quite different is the trial " par 
contumace," an ex parte proceeding conducted though the refugee be 
still under the legation roof, which appears in the extended reports 
of case 19. Mr. Moore ^^ contends that such a proceeding is entirely 
warrantable, but in view of the fact that it is easily liable to abuse, 
the suspicion with which Minister Bassett looked upon the practice 
doubtless justified our government in its refusal to surrender the 
refugees, upon the ground that they had been proved criminals only 
in a trial where they were not present to defend.*^ 

An obvious limitation is that the right is confined to the premises 
of the legation itself. Boisrond Canal took refuge in the country 
home of Mr. Bassett, but since the minister was then occupying it 
as his personal residence, no question was raised. The continual 
annoyance in ceaseless shouting and the interruption of free passage 
which Mr. Bassett here suffered (as did also Mr. Egan, in ease 29), 
were unjustified, although they did take place beyond the bounds of 
the legation, in the streets and roads surrounding it. We were doubt- 
less right, despite Mr. Matta's reasoning, in treating these acts as 
wanton insults. As Mr. Egan tersely put it : " It is absurd to 
consider that the right of asylum should be made a mockery by con- 
verting the legation into a permanent prison." An unjustified use 
of his personal immunity was made by the Argentine minister in 
Colombia in 1885, in removing his effects to the home of the person 
sought to be arrested, and there protecting him. A legation can 
scarcely be the ambulatory thing he sought to make it, unless Mr. 
Blaine's position in the Barrundia case (28) be conceded. The 
Hidalgo matter in 1896 (35) shows the narrowness with which it 
is proper to construe the limits of the legation. 

A considerable amount of the irritation in the two principal cases, 
19 and 29, was caused by the belief of the local governments that 
the refugees were communicating with their partisans, and that the 
legation was thus but the centre and fountain-head of the opposing 
propaganda. There seems to have been no real ground for that 

10 See also case 29, semble, as a reason for refusing safe conducts. 

" 7 P. S. Q., p. 229. 

IS Of. also Foreign Relations Reports, 1891. 
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belief in the Haytien matter, and little room for it in the Chilian 
controversy, in view of the fact that several hundred police con- 
stantly patrolled the legation premises. Though it was claimed by 
the Haytien government that the refugees retained arms and ammu- 
nition in their possession, the allegation was flatly denied by our 
minister, who stated the position of our government to be that it 
" would never tolerate any act of a hostile nature on the part of any 
refugee within the legation, while it is absurd to suppose that the 
official residence of the minister of a friendly foreign power is to be 
made an arsenal for the storing of arms and ammunition, or become 
the basis of operations against the existing government." Mr. 
Powell, in the correspondence of case 40, however, makes a con- 
fession that such things are not inconceivable ; he says " the right 
has been abused many times, as the refugee has from within his 
asylum formulated plans which have resulted in the disruption of 
the Government." The Department of State has, however, at all 
times been zealous to avoid such a result. 

Another limitation ordinarily found in the granting of the privi- 
lege is that the minister furnishes upon request a list of the refugees. 
Such was the case in 9, 17, and 21. Minister Bassett's refusal in 
1875 to do so seems entirely satisfactory, for the true basis for fur- 
nishing the list seems to be the one he gives, i. e. to facilitate the 
embarkation of the refugees. The granting of the list appears to be 
a manifest courtesy, but not a requisite, save in making out safe-con- 
ducts and in preparations for departure. 

Any attempt on the part of our diplomatic representatives to 
formulate definite rules for the regulation of the practice has met 
with an indifferent reception at Washington. It is to be regretted 
that the department has been unwilling to attempt more clearly to 
prescribe the conditions and limitations which should govern in cases 
where asylum is granted, but it has consistently ignored any such 
effort (cases 36 and 39) . It would seem that the well-meant attempt of 
Mr. Powell in the latter instance should have merited more attention, 
as a practical measure to circumscribe the evils attendant upon the 
custom, and that a little less of generality and a little more of atten- 
tion to specific recommendations would lead to a better understanding. 
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The position of the department no doubt is, that to formulate rules 
and regulations would be too great a recognition of the custom as a 
right. However, as has been disclosed, the custom is for the present 
ineradicable, and its evils may be minimized by making the conditions 
of its exercise more definite rather than by ignoring it until a practi- 
cal case arises for determination. It might even be said by inappreci- 
ative persons that the department shows evidences of preferring to 
leave the whole matter in as indefinite a condition as possible, in order 
to be able to approve, criticise, or disavow any action taken in a given 
case, as best suits the exigencies of the whole situation. This much 
can be asserted with distinctness that the life of a minister to a 
Central or South American country is not an easy one, when the 
question of asylum is raised. He is likely to find himself unpopular 
and " lacking in tact " if he refuses asylum, and he is quite sure of 
receiving a reprimand, or at least a caution, in case he grants it^ 
while (as in case 38) he may find refugees encamped upon him, quite 
without his own consent. It is impossible to read the reports without 
drawing the conclusion that the minister generally regrets his action 
sooner or later, whatever it may have been. The spirit of technical 
and carping criticism too often appears in the replies from the State 
Department, when, as far as can be judged from the correspondence, 
the minister has distinctly kept within the limits of paragraph 51 
of his instructions, nor has recent correspondence served to illuminate, 
but rather to befog the real position of the government. 

Having seen that both writers upon international law and govern- 
ments at large discountenance any legal theory of asylum, and 
maintain it only in a certain limited sphere, upon limited conditions, 
and predicate their attitude then only upon past usage, we now look 
to see whether or not the policy of continuing the practice be not, 
like the theories that gave it birth, entirely fallacious. 

The practice of giving asylum has been and still is a prolific source 
of revolutions in and the instability of South American republics. The 
traitor feels assured that if he fails in his rebellion he has only to flee to 
the house of the minister, where he is protected with tender solicitude. 
Thus encouraged, he launches recklessly into his schemes, and the coun- 
try is kept in continual commotion. ("Minister Hovey, Peru, 1866.) 

One of the greatest difficulties which a foreign minister has to meet 
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here grows out of the mistaken notion that legations are "cities of 
refuge" where every class of law-breakers is safe from arrest. So gen- 
eral is the misunderstanding that a thief or a deserter or an assassin 
considers himself safe if he can secure admission by force or fraud into 
a building occupied by a foreign minister. (Minister Tillman, Ecuador, 
1896.) 

Among other objections to granting such asylum, it may be remarked 
that that fact obviously tends so far to incite conspiracies against gov- 
ernments that if persons charged with offenses can be sure of being 
screened in a foreign legation from arrest, they will be much more apt 
to attempt the overthrow of authority than if such a place of refuge 
were not open to them. (Secretary Fish, 1870.) 

It is surprising to witness the readiness and assurance with which a 
defeated revolutionist approaches the door of such places, demanding as 
a matter of right admission and protection. Before the revolutionary 
attempt is made, when the probabilities of success or defeat are being 
calculated, this protection in case of defeat is regarded and accounted 
as sure. (Minister Langston, Haiti 1878.) 

The idea in South America is deeply rooted, among the populace at 
least, that a foreign legation is legally a refuge for all sorts of criminals 
who may remain in safety from lawful or unlawful pursuit. (Minister 
Bridgman, Bolivia, 1898.) 

These quotations show clearly the abuse to- which the practice is 
liable and which seems its necessary adjunct, and, in confirmation 
thereof, may be stated again the cases of Boisrond Canal, at least 
three times a refugee, who returned as president three weeks after 
his embarkation from our legation, and those of Canseco in Peru and 
Granadas in Guatemala, each of whom owed his quickly subsequent 
presidency to his timely American shelter. Every fact that appears 
in the reports bears out the statements cited above, and though the 
question is a complex one, it may well be doubted if the humanity 
which prompts the shelter of refugees is in the long run humanity 
at all, but is not rather the cause more than the subsequent of the 
turmoil of the Spanish states. It is scarcely to be denied that " the 
practice tends to the encouragement of offences for which asylum 
may be desired." Add to this the expense and trouble entailed upon 
the ministers in granting the privilege, and the constant irritation 
engendered whenever its exercise is called into play, and we may well 
question whether stability will not be fostered and justice better 
secured by leaving the states in question to work out their own 
salvation in their own way ; to apply to the Spanish American states 
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what a great writer on international law, Merlin, has stated in gen- 
eral : " What, then, is the proper way to end all disputes with regard 
to the right of asylum ? It is to return to the general principle which 
we have laid down ; it is to acknowledge positively that this so-called 
right is only an abuse, an outrage against the sovereign authority, 
and that no consideration should cause it to be tolerated ; " or, as 
Phillimore has called it, " a monstrous and unnecessary abuse." 

THE COUKSE OF THE UNITED STATES GOVERNMENT 

While our government in several of its dispatches asserts that its 
course has been marked by consistency, it is warrantable to reach 
an opposite result by reading through its own utterances. While 
there runs through the instructions a certain similarity of phrase, 
yet we must conclude that the main end of the government has 
been to keep out of difficulties, and that it is impossible to tell in 
just what case a minister would be safe in granting the privilege, 
although he is yet not forbidden to do so by the tenor of his instruc- 
tions. Nowhere is this more strikingly illustrated than in our atti- 
tude regarding consular protection. In cases 2, 4, 6 it was positively 
stated that no such usage existed, while in case 5 (six years previous 
to case 6) it was practically conceded that there was such a custom. 
In 1872 (case 14) cases 2, 4, and 6 were disregarded and 5 followed, 
and in the following year, case 15, the inference was that the depart- 
ment's wrath was roused not by the surrender of the fugitive, but by 
the violence of the entry. Case 21 inclines to the negative view of 6. 
The department in cases 23, 25, and 26, states that legations and 
consulates stand on the same footing. In case 41 it is said that the 
vice-consul was " probably justified under the peculiar custom which 
prevails in the Dominican Republic. The violence of the entry, of 
course, was unjustifiable. In case 42, the department telegraphed, 
" Consulate should not be used as an asylum for political refugees." 
How a claim for consistency can be maintained in a record of this 
sort (no, no, yes, no, yes, no, no, yes, yes, yes, yes, no) is incon- 
ceivable. 

It is only by dividing the cases into three groups that order can be 
found in the decisions made, although it is to be admitted that the 
general course has been to deprecate the practice. 
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I. CASES WHBEBIN ASYLUM HAS BEEN REFUSED 

In all of these instances ^^ save the Barrundia episode, the govern- 
ment has unqualifiedly approved the action of the representatives of 
the United States in refusing asylum. The last-named case must 
stand, upon precedent, as a mistake of Mr. Blaine's, for it is the 
only case in the history of our diplomacy where a minister was cen- 
sured after refusing shelter. Certain different questions of course 
arise, since the affair took place upon a vessel in harbor, but Mr. 
Blaine's whole argument is permeated with the view that " the aban- 
donment of such a privilege " cannot be approved. He says nothing 
in regard to the discretion of the minister in such cases, which seems 
to be the keynote of the standing instructions. 

II. CASES WHEREIN ASYLUM HAS BEEN GRANTED 

We do not find unanimity in those cases wherein asylum has been 
granted, but slight difficulty has arisen, and the matter has been 
referred for comment.^* 

In general, there has been a qualified approval of the action of the 
minister, but with directions to be circumspect as to similar action 
in the future. In cases 2, 4, 15, 21, 32, 34, 37, 38, and 43, the grant- 
ing of asylum was condemned. The first four instances may be dis- 
tinguished upon the ground that they involve consular protection, 
concerning which the policy of the government down to case 42 seems 
clearly reversed. Case 32 may be distinguished as having (in the 
view of the department) concerned actual criminals ; cases 34 and 43 
upon the ground that there was no imminent peril from mob violence ; 
case 37, in that it was a promise as to future protection before the 
emergency had actually arisen ; and case 38, again upon the basis that 
the refugee was merely a criminal. Case 32 is the only one in which 
the refugees seem actually to have been turned out after having 
secured the asylum. 

Two cases 19 (Boisrond Canal) and 29 (The Chilean difficulty) 
deserve more extended mention because of the great irritation under 

13 These are cases 7, 8, 17, 18, 20, 28, 30, 31, and 40. 

" These are cases 3, 5, 9, 12, 13, 14, 16, 22, 33, 34, 35, 37, 38, 41, and 43. 
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which they were decided and because they threatened real interna- 
tional complications. In the first, the government failed to support 
Minister Bassett with entire sympathy. It did not consent to the 
surrender of the refugee, but was willing to state to the Haytien 
envoy that " Mr. Bassett has thought proper to take the responsi- 
bility of harboring the persons referred to contrary to the wishes 
of his own government. This act has not been approved by this de- 
partment, as it is not sanctioned by public law, though it is in con- 
formity with precedent in that quarter.^' It wrote to Mr. Bassett,^® 
"Although you should not have received those persons, it was not 
deemed expedient " to comply with the request to set them at large. 
The only reason Mr. Bassett's act was not disavowed lay in the gravity 
of the situation. One is disposed to side with Mr. Bassett, to feel 
that his position, though not all his arguments, has been abundantly 
vindicated by the subsequent attitude of the department, and to 
wonder how he could have done differently than he did under the 
present standing instructions, or under the instructions given to 
him subsequent to the imbroglio, had he received them in advance. 
In the Chilean difficulty, although Mr. Egan went out of his way 
in affording opportunities for gratuitous insults and friction, and was 
indefensibly wrong in arguing from the untenable ground of ex- 
territoriality, he was sustained throughout. It seems regrettable, 
however, that some of the considerateness shown Mr. Egan could not 
have been used toward Mr. Bassett, and that some of the strong lan- 
guage employed toward Mr. Bassett was not used in the correspond- 
ence with Mr. Egan. Each case seems to have been in its beginning 
a proper enough exercise of the ministerial discretion. Mr. Egan's 
weakness lay in a less tactful handling of the diificulties and his 
greater partisanship in behalf of the refugees. 

III. CASES IN WHICH INSTRUCTIONS ARE ASKED AS TO FUTURE ASYLUM 

The real place to look for the policy of the government is in its 
instructions, based not upon a case then pending, but upon its direc- 
tions for future guidance, since then the doctrine may be found un- 

15 Foreign Relations Reports, 1875, p. 739. 
1*76., p. 701. 
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trammelled by any of the complications of an actual difficulty. The 
two earlier cases, 1, 6, are to the effect that asylum is improper if 
there be objection to its exercise. Then follows the long list of in- 
stances ^' which show the steady theoretical policy of the country 
(apart from the decision of actual oases) from 1868 to 1902. The 
meat of these instructions is that mentioned before (supra) : 

While discountenancing the custom, the United States is indisposed 
from obvious motives of humanity to deny temporary shelter to any 
unfortunates threatened with mob violence. 

That the limitation contained in the term " mob violence " is a real 
one, witness Mr. Olney's savage utterance in case 34 and Mr. Hay's 
approval of Mr. Powell's action in refusing asylum in case 40 upon 
the ground that there was no evidence of lawless violence, as well as 
in the warning constantly given that any tender of protection in ad- 
vance of actual necessity is to be discountenanced (cases 37 and 42). 

HOW WILL ANY FTJTTJEE DIFFICULTY BE DISPOSED OF ? 

The following statements possibly are indicative of our future 
policy, and, upon the whole, they perhaps summarize the true posi- 
tion of the Department of State in the past, when the occasional 
lapses, variations, and inconsistencies have been harmonized or for- 
gotten : 

(a) The United States refuses to recognize that there is any right 
of asylum by the law of nations. 

(6) Yet, by long acquiescence and usage, in the countries of Span- 
ish America, such a custom does exist. 

(c) This government is unwilling, acting independently, to assent 
to its entire abolishment, but expects the same privileges, if de- 
manded, that are accorded the other powers, and will not tolerate 
invasion of a legation or of a consulate whenever protection has actu- 
ally been extended. However, 

(d) It believes that this custom, as practiced in the past, is as 
bad in policy as it is erroneous in principle ; that it tends to aggravate 
those conditions which called it into being ; that it is subject to great 
abuse, whch is apparently inseparable from its existence ; and that 

ir Cases 10, 11, 23, 24, 25, 26, 27, 39, and 42. 
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(e) Its use must be limited to very narrow conditions within the 
careful discretion of the representative of this government, 

(f ) While a refusal to exercise the privilege will never be looked 
upon with disfavor. 

(g) No tender of asylum should ever be made in advance of an 
actual emergency, and 

(h) Asylum can be granted only in case (1) there is mob violence 
threatened and imminent, or (2) when the existing government has 
been overthrown and the local law has given way to license and riot, 
but no discrimination is to be made in favor of either former or pros- 
pective government officials ; 

(i) And it can never be invoked to harbor criminals and offenders 
against the laws when they are demanded in regular proceedings by 
proper authorities. 

(;") Whenever the protection is granted, all munitions of war must 
be confiscated; the refugees must be kept within the limits of the 
legation premises ; and all communication with outside parties must 
be strictly prohibited. 

This seems to be about as far as it is possible to curtail the " right," 
or perhaps, until the civilization of the South American countries is 
farther advanced, about as far as is expedient. Within these narrow 
limits, if they are strictly adhered to, humanity and wisdom seem to 
have joined hands, and with a consistent course predicated upon the 
above gleaned principles, the so-called right of asylum should not in 
the future be the cause of any serious difficulty, although it is doubt- 
ful if it will for many years disappear entirely from the yearly 
records of the Department of State. 

BaBBT GlLBEET. 



